CHAPTER ¢

P ety A A

REGULATION OF MEDIA

&

PRIMER QUESTIONS

1. What is regolation?,

2, What agencies, organizations, and groups regulafe media, and why?

3, How do you think print media are regulated differently from eleclronic medig?

4, How do you think broadcast media are regulated differently from satelite and cable media?
5. What do you think are the main areas of media content that are regutated, zrd why?

Across he world, media organizations are regulated because of nearly universal psreeptions that media

. content and media operations can significantly impuct economies, social policies, political debate, ang

above all else, the lives of people. People who travel 16 different couniries often notice how different the
media content can be from one country 1o the next. For example, in some countrics there scems {o be a
fair share of violent content in {elevision programs, whereas in other conntries there seems (o be almost
no violent content. The same contrasting statements con be made about political content, advertising
content, educational condent, ard sexoal content, Often, such differences in media content are the result
of legally binding regulations applicd by governments or government agencics in an atlemnpt to achieve
societal goals thai are consistent with the prevailing philosophies for the given domestic media sysient,

Regulation is dofined us influences on media operations and media content, This broad definition

- conceplualizes regulation as coming not only from govermment-related regidatory bodies that have a

tegal basis for their authority over media operations, but also from non government bodies sueh as chj-
zen groups, advertisers, audiences, and media organizations thernselves, However, because natiopal
governments tend o play the most forecful role in regutating media, this chapter focuses on regulation
by government-related agencies and branches of government.

Traditionally, broadcast media have been regulated moxe strictly than print media because of some
version of the “scarcity of spectrum space” argument. This argement holds that the broadeasting band
can only accomnodate a limited number of frequencies for usc by broadeasters, but at the same time
reaches more people than print beeause of its pervasiveness in people’s lives. In effect, broadcast content
is perecived as having 4 more far-reaching and inescapable impact on audiences than print content and
therefore should be controlled, However, two technological developments arc causing a reexamination
of the scarcity-of-space argument that has guided regulation fn the past. One is the growth of cable,
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satellite, and web fechnologfes, which diminish the importance of radio or television frequencies in dis-

tributing content, The sccond is the use of the internet Lo distribute brondenst content, as well as its own
content. Though most goveraments have refrained from directly regolating internet content, it has been
regulnied curly an in a somewhat piecement fashion through legislation or court cases. For example, the
French courts ruled in 2003 that Nazi memorabilia cannot be auctioned on French web sites.

It Chapter 3, regelation was likened to the trunk of a tree. Just as the trunk is e Lase that holds
up the rest of the tree, regulntion is the base that holds up a media system. Just as (he trunk largely
determines the parameters for all the paxts of the tree above the ground, regulations set the parameters
for the visible elements of a media system, including financing of media, accessibility of media, medin
conlent, and media audiences. In other words, regulation inflnences the Dbasic direction and shape of the
oitter elements of a media system.

CATEGORIES OF REGULATORY BODIES

There are five basic categories of bodies that regulate media in cach country:

Government-Related Agencies

Government-related agencies are bureaucracies (hat have govemment oversight of media
operations. In some cases, government-related ngencles exert direct contro] over all facets of
media operations; in other cases, government-refated agencies ate ouly able lo exerl sug-
uested guidelines over media opexations. Usually, govemment-related agencies report
direetly to a department or branch of government, But occasionally they operate as inde-
pendent agencies that interpret and administer regulatory fanctions tequired by law, A
povernment-related regulatory agency often is fonmed (o ensure that media organizations
serve the public secording to country-specifie interpretations of what that service should be.
Sueh interpretations of “public service” can differ widely across culinres and countries,

"Fhese ate theee indusiry-related concepls thal governments and media organizitions
use to deseribe commbon entegorics of content that are consistently regulated, The first term
is watershed {calied safe harbor in the USA), which means a specific lime period Jale at
night in which cextain resirictions on content are relaxed becanse of the assumption that
iminors are not watching lelevision or lisiening to radio, The second tenn is minudage, of
Whe total number of advertising minutes allowed during & preseribed segment of tme (usu-
ally an hour), The third term is bumper, which is a momentary graphic (hat appears on the
television sorcen between regular programming and adveriising 1o create clear separation
between the two types of content,

Media Organizations/Professional Organizations

Media organizations are the television slations, radio stations, production houses, nows-
papers, interel providers, and so on that protduce and deliver media content. Media organi-
zations engage in self-regutation—thal is, they enact their own policies aboul what content
is ellher acceptable or unacceptable, Self-regulation is individunlized when a single organi-
zation regulates itsclf—for example, when a company owning many radio stations follows a
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policy agains! reporting suicides in news stories to avoid promoting copycat suicides.
Self-regulalion js collective when an association of media oxganizations regulates the mem-
ber organizations—for example, guidelines outlined by a professional organization to which
a television station belongs Icad that station to rate ils own programs according to Jevels of
violen! andfor sexual content. Both individual and collective regulation often is imple-
niented by media organizations in accordance with cthical codes of conduel established by

_industry trade associations,

Media organizations regulate themsclves in order to vespond fo a range of conditions
{hat include competitor strategies, government mandales, citizen pressure groups, interpre-
tation of legislation, and audience media use. Often media organizations negotiate with
government to cngage in a kind of coregulation in which therc is dialogue belween the two
entities to achicve mutually expected results lhwough foutually agrecd-on regulation,
Because this process can be laborions, media organizations often attenipt to regulate them-
selves first to avold government involvement in their operations.

Citizen Groups

Citizen groups typically are nouprofit organizations assembled by activists because of a
concetn abonl various aspects of madia operations, Citizen groups such as the Parents Tele-
vision Couneil (PTC) in the USA can be sophisticated and powerful organizations consist-
ing of advisory boards, officers,” and millions of memnbers. Often, citizen groups arg
motivated by moral concerns aboul thwarting media content that is perceived to cause greut
havm to society. Two common ateas of concern are the violation by 1 news program of an
individual's right to privacy and the potential of minors o be morally corrupted by viewing
dehased medix content sach as unnecessary cosmetic surgery, Cittzen groups rarely have
authority that makes their recommendations Jegafly binding. As a result, citizen groups
often attempt to convince a media organization to comply with requested changes by
organizing grassroots pressure on government-related regulators or by seeking to publicly
embarrass a media organization into compliance with the desired changes. For example,
the PTC continucusly revicws prime-time television shows and posts material it considers
1o be offensive on its web site (www.parentstv.org), which cncourages visitors to fill out a
complaint form online that the I'TC can send to the FCC,

Advertiscrs and Sponsors

In most private commercial media industries and in some state-owned noacommercial media
industsies, media organizations rcly op advertisers and sponsors for significant revenue
streams, When advertising or sponsorship is a major fonding source for media operations, o
more coveyt form of regulation can oceur, Advertisers (or sponsors) can make requesis that
niedia organizations with which they do business refrain from delivering a certain Kind of
content, with the threal of withdrawing the adverfising (or sponsorship) monies, or media
organizations may ¢hoose on thelr own 1o refrain from producing content that might offend
advertising or sponsorship ctients. For example, it is almos( unheard of for a television drama
to include diatogue focusing on unhealthy ingredients that are commonly used to make sodas,
because soda manufacturers regulavly purchase advertising time on television dramas,
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s Antiencesregelate medin content becanse the sive of an andience often defines the success

of media content. If the primary method of financing & media organization is advertising,
then the size of the audience plays a paramount role in the regulation of media content, If
methods other than advertising are used to finance a medix organization, then regulation of

media content is determined more by whether there is sirply an andience, or n loyal
audience, with size being less of a factor,

REGULATION OF MEDIA
IN THE EU (EUROPEAN UNION)

France, Sweden, and the UK belong {o the Enropean Union (BU), a federation of twenty-
five member comntries that has regulatory authority over some areas of ;eedia operalions in
the individual countries, Within this context, the BU has approached media regulation as an
area over whiclt it should exert influence in member countries, One of the main regulatory
provisions s referred to s the Television without Prontiers Directive, deseribed below:

The directive 2ims to ensure the free movensent of broadeasting services within the internal
marked and at the same tinie to preserve corain public interest objectives, such as culleal
diversity, the ripht of tcply, consumer protection and the prolection of minors. It is also
intended to promote the distiibutlon and production of European andiovisual programs, for

gxample by ensuding that they are glven a majority position in television channels’ program
schiedules.

Specific regulations addressing lhese areas stiputate that {1} 50 percent of cach mem-
her country’s television and radio programming must originate within the BU; (2) advertis-
ing content must have limited advertising minnfage; (3) certain genres of programs (e.g.,
news und films) must not be interrupted by advertising content; and (4} there must be clear
separation between advertising content and regular content, Most EU countres use a
husnper to achicve this separation, For example, Figure 6.1 shows a bumper that is aired on
television in France both before and after a segment of advertisements. This particular
bumper displays the word publicité (advertisement) against the background of a country-
side view. In keeping with the French propensity to include an artistic toneh, abstraet
graphics of bixds have been added,

In the maferial that follows, regulation of media Is discussed across the elght coun-
tries, The bulk of the information disenssed in this chapter was gathered during on-site
interviews with scnior officials {acknowledged in the preface) at the regulatory agencies,

REGUILATION OF MEDIA IN FRANCE

Following the Gaullist model deseribed briefly in Chapter 4, maost of the media law and
policy in France is developed by national govermment assuming a eeniral role in (he
mwiarketplace of media aclivily. At the hearl of central government is the concept of a state,




CHAPTER §1X  REGULATION OF MEDIA 101

REGULATION OF MEDJA IN THE USA
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In the USA, media xegulation is developed mainly by the IFCC, but also by the legislative
branch (ihe Senate and the House of Representatives) and, to some extent, the Supreme
Court. Behind the design of this fragmented approach to media regulation is the principle
that there should be & cheek-and-balanca system between the branches of government,
Media regulation in the USA follows a libertarizn outlook in that there is minimal ceniral
govemmenl control involved in the day-to-day operations of media organizations; instead,
the commercial marketplace is the primery influence on medin operations and content, This
sttuntion of a primarily commercial marketplace of broadeasters in which there is minimal
governmenl is i distinctive feature of the media system in the USA.

In the USA, newspupers and the Internet are not licensed or regulated by a central
govemmient-related agency. Both newspaper and infernet content have been protected from
regulation by the First Amendment, one of several amendments to the Constitution ereated
by a 1788 congressional act. The First Amendment also serves as & central guiding
principle for the legal appronch toward broadeast media, though broadeast media have not
been atforded the same level of freedont as print media, The rationale for this distinction
has been the scarcity-ol-space paradigm discussed earlier. However, the proliferation of
cable and satellite radio and television channels has diminished the scarcity-of-spacs
argument to the extent (hat some regulations covering media ownership were relaxed by the
Telecomimunications Act of 1966, .

In the USA, the niain government-related agency for broadeast regulation is the FCC,
whiclt was formred by the Communications Act of 1934, The impetus for eslablishing the
FCC was to create an expert agency that would implement the policies and statutes of Con-
gress, tather than have Congress engage in a tedipus process of ceafting legistation for every
piece of mediu policy. Though the FCC to some degree implenments court decisions, the pri-
mary oversight bady for the FCC is Congress, throngh the Senate Committee on Conunerce,
Science and Transportation and the House Committee on Energy and Commerce, Both of
these commitles designations make clear a concepiualization bf media primarily as an activ-
ity of commerce, The goveming board of the FCC consists of five commissioners, each serv-
ing a five-ycar lorm staggered with the others, The commissioners are appointed by the
president and the USA and approved by the Senate. No mors than three commissioners may
be membess of the spme political party, The FCC as an independent, goverment-related reg-
ulatory agency for broadcast media has served ns a model for other countries that have songht
to disassaciate media regulation from direct control by central government, :

All lefevision and tadio operations (tcrrestrial, cable, and satellite) and al telecom-
munication operations (telephone and computer) fall undey the regulatory jurisdiction of
the FCC. The FCC lins the authority 1o both develop regulations grounded in existing legis-
lation and to enforce such regulations, The FCC has the responsibility {o consult with
Congress by issuing opinions about potentinl media legistation. Owing fo a pervasive lber-
tarian philesophy, ihe approach of the FCC in terms of regulatory aelivity is 1o let effective
competition within the commereia) marketplace have the first chance to regulate the opera-
tions of media, especially in providing content, Tn other words, the FCC expeets self-
regulation by media organizations, Usually, the FCC develops new regulations or enforces’
existing regulations more strongly only when there is a widespread perception by the
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public, the govermnent, or the media that the marke(place is inadequately regulating the
agtivities of broadcast media, Often, any new regutalions will be designed specifically to
slimulate effective competition as a comective means of regulating nctivitics of broadeast
media,

In the USA, all broedeasters—both public and private—have to De licenscd by the

FCC. Radio and television stations both are Heensed for a period of eipht years. License
renowals are stagpered across the country so that they do not all come wp for renewat at onee,
Licensing is used to ensure that both public and private broadcasters meet the public’s
“interest, convenience and necessity,” a standard thit was stipulated by the Communications
Act of 1934, and which covers both media content and media accessibility, However, in
praciive the FCC does not regilate much media content, The ptimary mechanism used for
determining whether broadeasters are meeting this standard is the commercial marketplace,

In the USA, three arcas of content yegulation overseen by the FCC are particalady
distinetive, Qne area, as indicated above, is indecency, which in the USA has 2 differemt
legal definition than abscenity {the more punishable of the {wo activilies). In the USA, the
Communications Act of 1934 prohibits the broadeasting of obscenity af any time. Obscen-
ity is defined mainly by a three-pronged (est arising out of the Supreme Court case Miller v.
California, 413 U 8. 15, 24 (1973). Essentialy, obscenity is defined as whether an average
pecson, applying contemporary community standards, finds that n broadcast appeals to a
prurient (appealing to unusual desire) interest, On the other hand, some indecent program-
nting is allowed between the watershed hours {in the USA called the “safe harbor” hours)
from 2200 (10:00 Pu1) to 0600 {6:00 anm). EssentinHy, indecency is defined by the FCC as
“language that, in context, depicts or desciibes, in terms patently offensive us measured by
contemporary cotununity standards for the broadeast medium, sexual or ¢xcretory notivi-
ties or organs” (Infinity Broadeasting Corporation of Pennsylvania, 2 PCC Red 2705,
[987: see also FCC Policy Statement, 2001). Again, the barometer of what is considered to
be indecent is the markotplace of consumers, which historicatly bas reacted wnfavorably
toward broadeast media content containing nudity and profanity.

A second area of regulalion is adverdising by nencommercial broadeasiers, In the
USA, noncommereial broadeasters—public broadeasters, college and university broad-
casters, and coramunity broadeasters-—are striclly prohibited from airing adverlisements.
Under strict guidelines, however, nonconimercial broadeasters are allowed {o aiv sponsor-
ships, which are defined by clear boundaries. The main boundarics include the prohibition
of progtammmg that wrges the andience to buy anything, gives a price for 4 pmduu or
service, or favorably describes a product or servite,

A third aven of conient 1enu!«iwn emphasized by the FCC is children’s program.
ming. Through a cambinalion of a 1996 FCC Report and Ordey, along with the 1990 Con-
gresstonal Children’s Television Act, a set of regilations was developed that yequire all
television stations to provide children’s propramming according to certain guidelines. One
requirement is that all slations mwust provide at least three hours per weck of
educational/information programming for children, thovgh it is lefl to broadessters to
define what educational and informational programming is. A second requirement is thnt
bumpers must be aired between children's programming and advertising, And a third
requirernent is that advertising minstage i limiled 1o {en and a half minutes por hour on
weekdays and fvelve minutes per howr on weekends (the only restriction on advertising
minutage that broadeasters in the USA are required (o follow) during children’s programs.
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The FCC uses two main powers of enforcement to elicit compliance with regulations.
The FCC's first power of enforcement involves revoking a license or failing to_renew.a
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hicense, a'rarcly wsed power resecved normally for eases in which a broadeaster demon-
strates willfw) and repented disregard for the law. “The second and main power of enforee.
ment is the fine, which the Enforcement Bureau of the FCC can levy against broadeasters
thal violaic regulations or statutory Jasw. For examnple, in 2007 the FCC fined KKMG for air-
ing unmistakable offensive sexual references from an Fminem song called “The Real Slim
Shady.” Por violations of content-oriented regulations, the FCC relies on veceiving citizen
complaints {as « function of the commercial inacketplace},

REGULATION OF MEDIA IN MEXICO

In México, the national government is directly involved in the regulation of broadcast media,
though this involvement has diminished somewhat ihrough Méxice's transition to an open
demacracy, The national government licenses all television stations and radio stations, News-
papers and the interaet are not Heensed or regulated by a centratized, governmenl-related
agency in México, The Mexican national gevernment does not fund nationnl tefevision. State
povernments fund yegional public television networks. The Mexican national govemment
partially funds a national, twenty-six-station commicreial radio network called IMER
{Mexican Institute of Radio), that caries many different genres of programming (e.g., rap o
classical). The Mexican government owns the country's main news agency, Notimex, which
distribufes news information primarily to Mexican niedia. For one hour on Sundays, alf radio
broadeasters during the National Honr must offer their frequencles to transmit government
information. This situation of a primarily commercial markefplace with strong government
regulation is & defining featore of the medin system fn México.

Tn México, newspapers were granted frecdom from government reghiation by the

1917 Mexican Constitution nnder Articles 6 and 7, which guarantee {reedom of the press
und freedom of expression, However, a long-standing tradition of surreptitious intimidation
from the government has cortalled freedoms bolh of newspaper and broadeast media,
though the practice has fallen off significantly, but not completely, since 2000. Peior to
2000, during the PRY's seventy-one-year rule, reporters working on sensitive storles about
activities of gavernment officials were subjected to.such actions as prosecution by the gov-
ernment, threatening phone calls from anonymous people, personal mail being stolen, jen
in cars following them, and other forms of intimidation ostensibly designed lo persunde
them into backing away from certain news storles perceived to be unfairly critical, It
remains (o be defermined whether 1998 marks the year in which surreptitious intimidation
as a form of regulation is permanently on the wane,

In Meéxico there is no national association that promoles voluntary codes of
Jjournalism conduct widely subscribed to by newspapers, Thus, most Mexican NeWSPAjIETS
mnd reporters determine tholr own Journatistic codes of ethics and professional conduct.

Broadeast media in México are strictly regulated by the government, primarity through
provisions of the 1940 General Law of the Ways of Communication, which was updated by
the Television and Radio Pederal Law of 1960, In México, all broadeasters have {0 be
licensed to deliver content, The larger climate of Mexican law governing broadcesting can be
deseribed as permitting Mexican broadeast media to havé general freedom in producing
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